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Assam Schedule VII, Form No- 132 

 

     HIGH COURT FORM NO (j) 2. 

    HEADING OF JUDGMENT IN ORIGINAL SUIT 

                 IN THE COURT OF MUNSIFF NO- 1 AT NALBARI 

       DISTRICT- NALBARI 

 

    Title Suit case No- 01 of 2015 

 

 Present:               Dulumoni Das, LLM AJS

                               Munsiff No- 1, Nalbari 

                    On this 08th day of April, 2019 

 

1. Sri Brajanath Sarma 

S/O- Late Uday Ch. Barman 

Vill – Barkhetri, Banekuchi 

Mouza- Natun Dehar 

PS & Dist- Nalbari, Assam 

                                                                                                      ……………… Plaintiff 

                                                        -Versus- 

1. Sri Ritumoni Sarma 

    S/O- Late Naren Sarma 

    R/O- Saru Haripur, PS- Kamalpur 

     Dist- Kamrup (Rural), Assam 

2. Sri Pankaj Sarma 

S/O- Ruhini Sarma 

R/O- Arangomou, PS- Nalbari 

Dist- Nalbari, Assam 
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                                                                            .................... Defendants          

This suit coming on for final re-hearing on 25/03/19 in the presence of: 

 Manoranjan Bhattacharjya, G C Nath          Advocate for the plaintiff(s) 

 

 Sri Pankaj Sarma         Advocate of the defendant(s) 

 And having stood for consideration on this day, the court delivered the following 

 judgment:-  

      JUDGMENT 

1. The plaintiff has instituted this suit against defendants for declaration, and 

consequential relief. 

              The case of the plaintiff  

2. The land described in Schedule of the plaint belongs to the share of late Naren 

Sarma, one of the brother of plaintiff. Defendant no-1 is the son of Naren Sarma 

and defendant no-1 inherited suit land after death of Naren Sarma. The plaintiff 

has been looking after and managing the suit land since 50 years. The plaintiff 

planted zirat in Schedule land and there is a way through the Schedule land for 

ingress and egress to plaintiff’s land. The Schedule land is to the eastern side of 

plaintiff’s land. It is stated even though the Schedule land belongs to defendant 

no-1 but since 17/01/14 plaintiff is in possession of the said land with consent of 

defendant no-1. When defendant wants to sale that suit land for his needs 

plaintiff informed his willingness to purchase said land from defendant no-1. 

Plaintiff informed to defendant no-1 that he will pay consideration amount in two 

instalments and specifically consented to purchase the said land. But defendant 1 

secretly prepared to sale the suit land to defendant 2. The plaintiff getting to 

know about this filed an application for stopping the sale permission. Accordingly, 

Circle officer stopped the sale permission. The suit land being the ancestral land 

of plaintiff and defendant no-1 and hence on the basis of preferential right the 

plaintiff has the right to purchase suit land. But defendant 1 without hearing to 

him on dated 17/01/14 gave possession of the suit land to defendant 2, and 

plaintiff is dispossessed from the land. Defendant no-2 getting possession 

erected a tin chali and blocked the way used by the plaintiff for ingress and 

egress to his land through the suit land. Apart from that defendant 2 cut down 
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zirat planted by the plaintiff. Defendant 1 failed to execute any registered sale 

deed in favour of defendant 2 as the Sale Permission is stopped. It is stated that 

for getting possession by the defendant 2 the plaintiff has suffered loss and 

defendant 2 is also not entitled to purchase land on the basis of preferential 

rights. Hence, this suit.  

        Defendant version 

3. The defendant no-1 and 2 appeared in court after summon is served upon them 

and submitted separate written statement against the plaint. In their written 

statement defendant no-1 and 2 took usual pleas such as there is no cause of 

action, suit is not maintainable, suit is bad for non joinder etc. The defendants 

stated that due to death of original pattadar late Sidheswar Sarma the name of 

his sons namely late Tarun Sarma, late Naren Sarma, Brajnath Sarma, Priyanath 

Sarma, and Loknath Sarma are mutated in NK Patta No- 1 of village Arangamou.  

all the brothers have partitioned ancestral land and are occupying and possessing 

their share of land. For having financial difficulties the defendant 1 since his 

childhood was staying in the house of his maternal uncle and pursued his 

education. The defendant no-1 inherited the ancestral land after death of his 

father and his name is accordingly mutated, and his mother was in occupation 

and possession of the suit land. But for ailment of his mother he took her with 

him to the house of his maternal uncle. On 28/04/12 for better treatment of his 

mother when defendant 1 needed money he along with his uncle Loknath Sarma 

approached to plaintiff with proposal of selling his share of land. Plaintiff took 6 

months time to see whether to purchase the said land. Thereupon, in the month 

of November when defendant 1 asked plaintiff regarding his purchasing of suit 

land, the plaintiff misbehaved with him and blamed Loknath Sarma as a tout and 

threatened to forcefully to possess land. The plaintiff chased defendant 1 with 

dao in hand and beaten one Karabi during their quarrel. And for all these 

happening one ejahar was also lodged in Kamarkuchi out post but said ejahar 

was withdraw in police station itself due to intervention of villagers. It is further 

stated that as Loknath Sarma also has the right to purchase land hence on 

denying of the plaintiff to purchase land, Loknath agreed to purchase suit land 

and accordingly defendant 1 made agreement with Loknath Sarma. As the 

defendant 2 is the son in law of Loknath Sarma and boundary man and as per 

agreement after completing transaction suit land is handed over to defendant 2 
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and accordingly defendant 2 is occupying and possessing the said land. 

Defendants accordingly prayed for dismissal of the suit.  

     ISSUES 

4. Upon the pleading of the parties my learned predecessor vide order dated              

23/07/15 framed issues for determination of this suit. Following are the issues --- 

a. Whether there is any cause of action? 

b. Whether suit is maintainable? 

c. Whether the suit is bad for non-joinder of necessary parties? 

d. Whether the plaintiff is entitled to purchase the suit land by 

preferential rights? 

e. Whether the plaintiff is entitled to relief claimed? 

f. To what other relief(s) the parties are entitled to? 

5. To substantiate the issues framed in this suit the plaintiff side submitted evidence 

in affidavit of plaintiff Sri Brajanath Sarma as Pw1, Sri Prakash Kalita as Pw2, Sri 

Jiten Kalita as Pw3. All the Pws are duly cross examined and thereupon Pws 

evidence is closed. While defendant side submitted evidence in affidavit of 5 

Dws. Evidence of defendant Sri Pankaj Sarma as Dw1, Sri Naba Das as Dw2, 

defendant Sri Ritumoni Sarma as Dw3, Sri Loknath Sarma as Dw4 and one Sri 

Samin Talukdar as Dw5. All the 5Dws are cross examined and thereupon 

evidence of Dws is closed.  

6. I have heard argument put forwarded by the learned counsel of plaintiff and 

defendant and have gone through the case record.  

      DETERMINATION OF ISSUES, DECISION AND REASONS THEREOF 

7. ISSUE NO-(a)  (Whether there is any cause of action) 

    The plaintiff asserted that defendant 1 is the owner of 

Schedule land described in plaint. Defendant 1 is preparing to sale the Schedule 

land to one Loknath Sarma. Plaintiff claimed to have preferential right to 

purchase the suit land. Defendant 1 contended Loknath is his uncle and 

boundary man and Loknath also has the same and equal legal right to purchase 
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share of his ancestral land inherited from his father. Further, defendant 1 also 

claimed that he has initially approached to plaintiff but plaintiff denied to have 

purchased for which his uncle Loknath agreed to purchase the suit land. 

Accordingly, he entered into agreement with his uncle Loknath Sarma and 

handed over possession to him. I find there is cause of action to adjudicate by 

the competent court.  

8. ISSUE NO-(b)  (Whether suit is maintainable) 

   The defendant in W/S stated that suit is not maintainable. 

There is however no specific averments in pleading as well as in evidence as for 

what circumstances of law and fact the suit is not maintainable. The defendant 

failed to show any ground as to why and how suit of the plaintiff is not 

maintainable. 

9. ISSUE NO-(c)  (Whether the suit is bad for non-joinder of 

necessary parties) 

   After death of one of the original pattadar Sidheswar Sarma 

his five sons inherited his property including plaintiff and father of defendant no-

1. But other sons are not impleaded in this suit by the plaintiff. It is admitted 

position that ancestral property is not divided between sons formally. As stated 

by the plaintiff about 30 years ago all the brothers verbally partitioned ancestral 

land and are living separately occupying and possessing their share. Plaintiff is 

claiming that defendant 1 inherited ancestral land of his father measuring 1K 1L 

1Powa but defendant 1 claiming he has inherited 1K 6L ancestral land of his 

father. Land is ejmali land. Plaintiff in pleading did not mention total land of 

original pattadar Sidheswar Sarma in suit patta. No formal partition. Without 

making party to other 3 sons of Sidheswar Sarma and other pattadars of suit 

patta no effective order is possible.  Hence, issue decided accordingly.  

10.   ISSUE NO-(d)  (Whether the plaintiff is entitled to purchase the 

suit land by preferential rights) 

   Late Sidheswar Sarma was one of the original pattadar of 

Schedule NK patta No-1. His five sons including plaintiff, father of defendant 1 

late Naren Sarma, late Tarun Sarma, Priyanath Sarma and Loknath Sarma 

inherited his properties. Ext. 1 is the certified Jamabandi copy of NK Patta No-1 
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which shows in place of Sidheswar Sarma the name of his sons are mutated by 

way of inheritance. It is not disputed that all the five brothers divided ancestral 

properties between them verbally. The plaintiff in pleading as well as in evidence 

asserted that suit land 1K 1L 1P belongs to the father of defendant no-1 and 

after his death defendant 1 inherited the suit land. Plaintiff stated he has been 

looking after the schedule land since 50 years. He has planted zirat over the 

Schedule land. And through Schedule land he is using to ingress and egress to 

his house which is attached to the eastern boundary of his own land. Plaintiff 

also asserted that he was occupying the Schedule land till 17/01/14. Defendant 1 

in his pleading as well as in his evidence specifically asserted that he has 

inherited 1K 6L of land with specific boundary. Defendant 1 examined as Dw3 

and in his evidence stated that he was born in the year 1980 and since his 

childhood he has been staying in the house of his maternal uncle due to financial 

hardship of his parents. He stated his father has died in the year 1994 and his 

mother was staying in their ancestral property till 2012. The Pw2 and Pw3 

corroborated to dw1 and deposed after death of Naren Sarma his wife Madhabi 

was living in ancestral land. Pw3 also stated now defendant and his mother 

leaving ancestral land went to the house of maternal uncle of defendant 1. Pw2 

deposed he specifically could not identify the suit land. The evidence of Dw1 

shows plaintiff’s mother Madhabi was in possession of suit land till 2012 and after 

a week of dated 28/04/12 defendant Ritumoni pulled down his house and took 

away. Dw2 affirmed the fact of living defendant’s mother in suit land. He also 

stated ancestral suit land was lying vacant till 2012-2013. Likewise, Dw4 also 

affirmed that defendant’s mother was living in ancestral suit land. None of the 

witnesses support evidence of plaintiff that he has been looking after the 

ancestral land of defendant 1 for last 50 years. And interestingly suggestion is 

given to Dw1 by plaintiff side that after defendant no-1/Ritumoni pulled down his 

house the plaintiff was in possession of suit land. During cross plaintiff as Pw1 

himself admitted that to the western side, the house of defendant1 was located 

and his mother was staying in that house but now living in home of maternal 

uncle of defendant 1. From evidence on record, it is seen that plaintiff failed to 

validate his plea of looking after suit land for 50 years. Another plea of plaintiff is 

that there is a way through the Schedule land for ingress and egress to his 

house. Defendants in their pleading as well as in evidence denied it. It is already 

been establish that mother of defendant 1 was living in suit land till 2012. 
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Defendant 1 in his pleading as well as in evidence revealed that in Schedule 

boundary of his ancestral land 1K 6L to the Western side the land of plaintiff and 

other brothers or nephews located. None other brothers have appeared claiming 

to have a way through the share of ancestral land of defendant 1. The plaintiff 

did not cite boundary of his ancestral land and nowhere plaintiff mentioned it 

that he has no alternative road except the way through defendant1’s land.    

   It is found that Loknath Sarma and Brajanath Sarma both 

uncle to defendant no-1. And the defendant no-2 Pankaj Sarma is the son in law 

of Loknath Sarma. Plaintiff alleged that defendant 1 is preparing sale suit land to 

defendant 2. Plaintiff himself asserted that defendant first came to him with 

proposal of selling suit land and he agreed to purchase land on valuable 

consideration. But then defendant 1 secretly arranged to sell the land to 

defendant no-2. Pw1 also stated defendant no-1 on dated 17/01/14 handed over 

possession of land to defendant no-2.  Defendant 1 admitted he approached to 

plaintiff for selling 1K 6L land owned by him but denied that he is preparing to 

sale that land to defendant no 2. Defendant 1 further stated due to ailment of his 

mother he took her with him to the house of his maternal uncle and in need of 

money deciding to sale his share of ancestral land he has along with another 

uncle Loknath Sarma approached to plaintiff.  From evidence of defendant 1 i.e. 

Dw3 it is found plaintiff did not specifically reveal him of purchasing land at that 

time and later on when defendant again enquired to plaintiff regarding his 

purchasing of ancestral land, the plaintiff quarrelled with him and threatened to 

forcefully occupy the suit land and chased towards him with a dao. Over this 

occurrence on November 2012, defendant has lodged an ejahar at Kamarkuchi 

OP, but later withdrawn said ejahar on intervention of villagers. Sri Pankaj Sarma 

i.e. Dw1 deposed he has knowledge about happening took place on November 

2012. Sri Samin Talukdar who is examined as Dw5 is the Lat Gaonbura of village 

Katalkuchi and during period of 2012 to 2014 he was village headman of 

Arangamou Lat. The Dw5 during cross fully supported and corroborated with 

what defendant has asserted in pleading and evidence regarding happening on 

2012. He deposed he along with defendant 1, 2 and Loknath Sarma came to 

police station and that time on the basis of ejahar of Manju, the plaintiff was in 

police lock up. It is clear that even though defendant 1 initially wanted to have 

sold his share of ancestral land to plaintiff but later some dispute cropped up 
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between them. Plaintiff also clearly did not disclose as to why even after 

approaching to him initially defendant 1 did not sell his share of ancestral land to 

him. Defendant 1 categorically stated that he has thereafter proposed to sale his 

share of land to his own uncle Loknath Sarma who agreed to purchase it. From 

evidence of Pw2 and Pw3, it is found that Loknath do not live in his share of 

ancestral land and his ancestral property is looking after by his son in law i.e. 

Pankaj Sarma/defendant 2. Defendant 1 explicitly stated that it is his uncle who 

has agreed to purchase his land and accordingly as per agreement completing 

transaction with his uncle, he handed over possession to his uncle. During cross 

Dw3 also stated taking money in the month of November 2012 itself he has 

handed over possession to his uncle. However, he admitted there is no written 

agreement between them. Dw2 deposed he was present along with village 

headman Samin Talukdar and others when defendant 1 handed over possession 

to Loknath Sarma. Dw1 also deposed that defendant 1 entered into agreement 

with his father in law and he is not aware whether said agreement is written or 

oral and he was not present that time. He clearly denied the fact of defendant 1 

entering in agreement with him. He also stated his father in law erected house 

and installed tube well in Schedule land. Defendant 1 and Dw5 both disclosed it 

that Dw4 Loknath Sarma handed over ancestral land of defendant 1 to look after 

together along with his own share of ancestral land. Dw4 as well stated that to 

look after and enjoying the land he handed over possession of suit land to 

defendant 2 taking possession from defendant 1. From over all evidence, it is 

clear that defendant 1 already handed over possession of his ancestral land to his 

uncle Loknath Sarma as per verbal agreement taking an amount and Loknath 

Sarma erected chali house and installed tube well on said land. It is seen that 

Loknath Sarma is uncle as well as pattadar and neighbourhood to defendant 1. It 

is apparent that plaintiff as well as Loknath Sarma being uncle of defendant 1, 

both have similar and equal preferential right to have purchase share of their 

deceased brother. Now, as land is already been handed over by taking money 

and promising to sale to Loknath Sarma and accordingly Loknath Sarma erected 

a house and installed tube well, hence Loknath Sarma has all the right to occupy 

and possess the share of ancestral land of defendant 1. Issue is decided 

accordingly.  
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11. ISSUE NO- (e) (f)   (Whether the plaintiff is entitled to 

relief claimed) (To what other relief(s) the parties are entitled to)  

   With above observation and discussion in foregoing issue, the 

court is of the conclusion that plaintiffs not entitled to any relief as prayed for. 

The suit of the plaintiff is dismissed with cost.  

 

 

 

 

ORDER 

12. In view of the discussions made above and the decisions reached therein, the 

suit of the plaintiff is dismissed on contest with cost.  

 

13. Prepare the decree accordingly.  

 

14. The judgment is written, signed, sealed, tagged with the case record, 

pronounced and delivered in the Open Court on this the 08th day of April 2019.  

 

Munsiff No- 1 

    Nalbari 
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APPENDIX 

 
Witnesses examined by the Plaintiff: 

 

1. PW1- Sri Brajanath Sarma 

2. PW2- Sri Prakash Kalita 

3. PW3- Sri Jiten Kalita 

  

Documents exhibited by the Plaintiff: 

 

1. Ext.1- Certified Copy of Jamabandi  

 

Witnesses examined by the Defendant: 

 

1. DW1- Sri Pankaj Sarma 

2. DW2- Sri Naba Das 

3. DW3- Sri Ritumoni Sarma 

4. Dw4- Sri Loknath Sarma 

5. Dw5- Sri Samin Talukdar 

 

Documents exhibited by the Plaintiff: 

 

1. NONE 

        Munsiff No-1 

                 Nalbari 

 

 

 

 

 

 

 

 

 


